ABCs of
Disciplinary Actions

» NRS Chapter 2338: All agencies thol adjudicote contesied
cases andfor make administrative wiles, |.e., regulations.

= NRS Chopter 622: All ogencies in Title 54 of the NRS.

» NRSChapter 622A. Al agenciesin Title 54 of the NRS, unless
axampted. The Bootd of Madical Examiners is not exempted

®  NRS Chapter 630 and NAC Chopter 630 The Boord's stotutes
{NRS, promulgated by the Nevada Legislature), ond the
Board's tagulations {NAC, promulgoted by the Board and
approved by the Nevoda Legislative Comemission).

Contested Case

» A proceeding in which the tegal rights, duties or
privitages of a porty (Respondent) are required by law
to be determined by an agency (Boord} after an
opportunity for héaring, or in which an administrative
penalty moy be imposed. NRS 2338.032




Constitutional Issues

» A state-issued license to practice a professicn
carrias Q constitutiongily protechtad property inlarest
Gilman v. Nevada Stale Board of Veterinary
Examiners, 120 Nev. 263 (2004).

» Due Plocess prevents the state from taking an
individual’s occupational licansas withaul a “tair uial
ina fair tibunal.” in re Murchison, 349 US. 133 {1955).

Due Process

»  Guaranteed by the Sth and 14th Amendments of
the U.S. Censtitution and Asticle 1, Section 8 of the
Nevada Constitution.

» Two kinds:
» Procedural due process (Hundamenimiaimess”), and
» Substantive due process {Tfundomental rights™).

» Generally, administrotive proceedings wil involve
issues of procedurcl due process.

What Does Due Process Require

in an Administrative Proceeding?

» Nofica.
> Opportunity for haaring
» Unbiased adjudicatos:

» Investigators. La. IC members cannol porticipatein
adjudication.

» Datarminctions based an the record of the cose.




» Due proceass taquites that the notice fclily nolifiss the
Respondent of factual and legalissues thot will be raised at
hearing.

» NRS 6224 300 Board fites ond serves charging document (loimat
comploint).

> NRS 430.33%()) Formal comgpkaing must be inwiting and inchlude
the charges olleged (violotions of low) in clear. concise and
plain language and must inchude 8ach act of omission upon
whith 1he charges are based

nity for Hearing

= In tha heanng. the Respondent hos a right to:
+ Prasant avidenca in suppoit of legol postion:

i Collwitnesset inChading providing awn lastmony),
= Infroduce axhibit.

¥ CIO8s-axaming Opposing wilngsses.
= Present orgument on all issues.

» Right to Counsel

» Right to Impartial Adjudicotor(s).

urden of Proof in an

nistrative Hearing

» What porty has buiden to prove cose?

» ThelC {represented by Boasd attomey) has the burden
of proof. NRS 4224 370.

* Case must be proven by O preponderonce of the
evigence:

» Evidence that enabies tha tiiet of foct to determine the
axistance of the contest faoct is more priobabie ihan the
nonexistence of ihe confested [act. e, more Kety
1han not. NRS 2338.0375.

Findings of foct must be bosed on o preponderance of
the avidence. NS 2338.121(%).

sk



Board Adjudication: Impartial
Adjudicater

» No o?ency member who gcts os on mveshgoior Of prosecutor
i the g%uddcohon of such a case
NRS 233B.122(1): NRS

» Ethics in government statutes requires disclosure and pleclucle the
participal ?non ol a person who has an ~intarast in cose, g
Belsz: sonol interast. gift of loan, personal relotionship. NRS 2814420,
lose often. Abstain only in clear coses whara the:
independence of judgement would be motenally offected by o
conl :clloi interest. If you have gquastions. please consult with
counsel

» If one member of on adudicofing body is actuglly biased, or
where circumstances crgate the appearonce that one member
is binsed. the proceadings violate due process. Stivers v, Pierce.
T1F.3d 732 (9th Cir. 19985,
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Ex Parte Communications

» Unless required for the disposition of ex parte matters
authorized by low, members o employees of an agency
ossigned to render o decision or 1o moke findings of fact and
conclusions of law in o contested case shall not communicate,
diractly or indirectly, in connection with any issue of fact. with
any pargon or party, not, in connection with any issue of low.
with any party or his representative, except upon notice and
opportunity 1o oll parties to participate.

NRS 233B.126: NRS 622A.340.

» Settlament agreements contain explicit woive: which allows
Adjudicator(s) to tak to assigned attorney prior 1o Beard
mealing.
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» Adudicatorn(s) acknowledge thot they have received ond
read ol matetiols.

¥ Pigsident/Vice President asks for o discussion regarding the
case.

» Discussion should reflact thorough and complase discussion
of the hearing ranscript, evidence. hearing officer’s
recommendations, fled pteadings. and othar matericls
available in the Boord packet,
= Aduoicotons) may use technical knowladge to evoluate the

svidence in the casa. NRS 2338.123(5).

* Adjudicator(s) must base their deckion on the evidence
presented in the Case. ndl external investigation.
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Board Adjudication Hearnng (2)

» First, overallimpréssion:

» Did hearing officar provide detailed synopsis with cites to
frarscript/evidence? Ale thedwa items ommed?
» Do you ogree/disagrea? Why/why not?

» Motion should ba made o accept. rejact. or modify hearing
officer's recommendotions. Reasons forfagainst the motion
ond discussions of facts/low should be stated on the record.

» Only Adjudicator(s) and the Board's Deputy Attomey Generol
participate in this discussion.
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# Decision must include boh:
# Findings of Fact:
B Myt nchude condise ord expit! sigtemant of 1he undetnng lacls

Lpeing e findngs
» FOCH supDotiing deCison Must Do i Ne 1e0afd and frusl be supponled by
un‘epammeotmmmu 4

" Fo?c)ludons of Law (violahons of law thol ore supported by 1he
acis).

» Inwriting or stated on the record.

M inwriting, must be personally served of sen! by certified mail
fo the parties.

= Fme limit provided by statute for wattan oiders:
NRS 622A.380¢( 1)) ollows 50 days.
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»  Must comply with statutory authority in NRS 630.352 (one or more of
o following).

® Probation for spacified perad. public repimand. supervsion of Respondent's
Prochce, requite oddisona CME/oher ecucationa requiements.

#  Uimit prochce of exchuds one of mora specified branches ¢f madkcinag from hsor

het practce,
& Suspend the Bcense for spacifiad perod (hos o Bcanse bul may 1ot wse itunil
specified patiod has possed).

Revoke the Respondent's icensa (no longer has a e ensa).

Reguiie alcohol Of Subsianca use o ol Beatment program,

Fines nat ko exceod $10.000 par vickation. Requike community tenvica,
Requirs o physical or mental exominalion of a test of compelance.

LI I
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» NRS Chopier ¢22A requites thal, if o license is revoked, the
Boord Order must prescribe o periad of time duting which the
respondant maoy not rg-apply for licensure

» The presciibed peniod must be of laast one yea: but not mare
thon tgn yaars. MRS 6224 410.

» iffwhen the iespondent applies fot licensure in the future, he of
shea must opply os if De of she had never been previaaugy
ficensed and meet oll iequirements for licensure at the time of
applicotion, The future application wil require on appealance
before the Boord, and the Board will hove occess o prevaius
disciptinary history 1o teview priot to making o licensing
decision
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Recovery of Casts—

RS 6:22.4C0

& NRS 622 400 allows o regulatory body to recover reasonable
ottarmey’s fees ond costs 1ot arg incuned by the reguiotory body
as part of ifs investigative. odministtative ond disciplinory
proceedings against o Respondent if:

i The Soard enlets o final order finding 1ho! the Respondeni hos vickated
a poilien of law 1hal the Board has the cuthority fo enfoice, OR

®  The Boatd and the Respondent antet inlo a setllement ogreement in
which the Board finds that the Respondent violated a poilicn of law of

the Responddent doet not conlest that he o she viololed a pottion ol
law.

» Boord must find that the costs ore reasonoble. necessary. and

octually incutied, SeaNRS 622 400(1): Cadie Ca. v. Woods &
Erickson, LLP, 131 Nev. 134, 120 (Sup. Ct. 2015).
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* Must be itemnized ond provided to the R ndent prios to ihe
aword of costs to the 1. NRS 622. ).

= Costs include (NRS 622.400(3):
i Costs of aninvestigahon,
# Cosls for photocopies. tacsimiles, long distance telephone calls and
postage ond delivery.

» Fees o hearing officers and courl reposters af any depostions or
hearings.

® Fees for axpert witneses and olber wilnessas ot ony depostions o
hearings.

Foet for necesary interpiaters at ony deposilions of heonings,
foes for service ond delivery of process and subpoenas, and

Expenses lor research, including, without lirmitohon, easonable and
recessary axpanses lof compulernized services lor legal research.
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Judicial Review of Board Order

Must be filed within 30 days offer service of the final decision.
NRS 2338.130.

Confined to record of haaring. NRS 2338.135.

Boaid arder is not stayed unless the Respondent files o moticn
for stay contemporaneousty with the patition fo: judicial
teview ond stay i granted by the Court. NRS 2338.140.
Generally, the stay will be granted by the Court before the
Boord knows that petition and motion have baen filed.
Exclusive remedy to porty requesting judiclal review or judicicl

action segarding a final decision of the Boord in o contested
coso. NRS 2338 130(6)
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Judicial Review—NRS 233B. 135

» Court considers whether decision:

» Violgtes constilutionol or statutory provisions,
Ex¢eeds the Board's stotutory authority,
Made upon unkawlul procedura,

Affected by lgol eor

Is cleatly erronaous in view of relioble. piobalive ond
substantal evidence on the whola record. o

¥y v v v

Is qrbviteairy, capricious, or characteized by obuse of
dscration.
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Deference to the Board

v

The final decisicn of the Board shall be deemed reasonable
and lowtul until reversed of set aside in whole or in part by
the Court

The burden of proot is on the Respondent 1o show thot the
final decsion Is invalld.

The Court shall not substitute its judgment for thot of the
Board os to the weight of evidence on a queslion of fact.
Court's standord of review is *substontial evidence”
supporting the Board's decision.

» NRS 2338.135.
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Stipulation for Settlernent:

Settlernent Agreement (1)

» The IC ond the Respondent agrae on the cantents
aond the discipline contained in the Setiement
Agreament

» Adjudicator(s) may accepl. ieject o ask fora
modificotion.

» Proposed modfications must be accepted by the
Respondent before the Agreement may be
amended.

» Adjudicator(s) do not hear any evidence
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Stipulafion for Seitlernent:

settlerment Agreement (2)

» Sefttemant agreéements must be reviewed, discussed. and
gpproved in a public meeting. NRS 622.330(1).

» Settlement agreements are public records. NRS 622.330¢3).

*+ Board may not racovel cosks unless the Agreement
conteins an odmission of or o statement thot she
Respondent coes not conlest the viclotion. NRS
622 4001 X5).

» Costs tecovered must be the actual amount expended
{cannot disguise a fine by calling it a cost)
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luntary Surrender in Lieu of

Oiher Disciplinary Action

® Respondent ogrees to surrender his of het licensa in ligu of othet forms
of discipling.

¥ Adjudicator(s) moy Gceept o reject in a public mesting. ond the
Adjuaicator(s) is ogreeing to impose ng other discipling if the Surender
is accepted.

*  Adjudicotons) imposes time penod that preciudes Respondant from re-
applying tor 0 new loense. Must De o minimum of one year ancda
MaXMmum cf 1en years.

¥ This has bean colled “the Codiloc of distipling, ” Decoute the
Respondent longet hos o icensa (ke a revocation). ond the
Respondent may not appeal and there is no heoting.

& This is disciplinef NS 2338.121(6).

¥ For heoltth core providerns all Sutrenders must ba feportead 10 the
Notional Practitioner Dato Bank.
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Disciplinary Action Training Handout

After the Investigation is completed and the assigned IC gives the
authority to file a Formal Complaint:

Matter proceeds to a settlement agreement that is negotiated between
the licensee and the assigned IC or a hearing before a hearing officer.

A settlement agreement is a full resolution of the case that is brought to
the Board at a public meeting for approval.

¢ The settiement agreement includes a summary of the alleged
violations, information about which violations the Board will
deem proven upon approval of the settlement agreement, and the
discipline that will be imposed by the Board, if the agreement is
approved. Generally, the Board votes to accept or reject as
presented.

After a hearing, the Board will be asked to adjudicate the matter. The
Board receives the full record from that hearing (transcript of hearing,
evidence received, hearing officer’s recommendations) and determines
whether a violation of Nevada law has occurred. Only Board members
and the Board’s Deputy Attorney General participate in this discussion.

o It is helpful if the Board members discuss the record from that
hearing and explain why they do or do not believe that a violation
of Nevada law has occurred. The IC’s burden of proof is a
preponderance of the evidence.

= A preponderance of the evidence means evidence that
enables the Board to determine that the existence of the
contested fact is more probable than the nonexistence of
the contested fact. NRS 233B.0375.

e At the end of the discussion there should be at least one motion
either finding that a violation of law has or has not been proven.
The Board can choose to accept, reject, or modify the hearing
officer’s recommendations.

o After the Board makes a finding regarding violation(s) of Nevada
law, Counsel for the assigned IC will provide a disciplinary
recommendation. The licensee and/or his or her attorney is then



allowed to provide comments on the disciplinary
recommendation,

e The Board can assess any penalty allowed under the Board’s
chapter (NRS 630.352 and NRS 622.400).
= From NRS 630.352(4)

(a) Place the person on probation for a specified period on any of
the conditions specified in the order;

(b) Administer a written public reprimand to the person;

(c) Limit the person’s practice or exclude one or more specified
branches of medicine from his or her practice;

(d) Suspend the person’s license for a specified period or until
further order of the Board:;

(e) Revoke the person’s license; [NRS 622A4.410 requires that this
be for a minimum of one year to a maximum of ten years]

(f) Require the person to participate in a program to correct an
alcohol or other substance use disorder or any other impairment;

(g) Require supervision of the person’s practice;

(h) Impose a fine not to exceed $10,000 for each violation;

(i) Require the person to perform community service without
compensation;

(J) Require the person to take a physical or mental examination or
an examination testing his or her competence; and

(k) Require the person to fulfill certain training or educational
requirements.

= NRS 622.400 allows the Board to recover its reasonable
attorney’s fees and costs if the Board finds that the licensee
violated Nevada law.

Voluntary Surrender in Lieu of Other Disciplinary Action

o This is essentially an agreed to revocation. Because the licensee
agrees to it, it cannot be appealed. Like a revocation, minimum
of one year, maximum of ten years.

Summary Suspensions

e This is an emergency action. From NRS 233B.127(3)

» [fthe agency finds that public health, safety or welfare imperatively
require emergency action, and incorporates a finding to that effect
in its order, summary suspension of a license may be ordered
pending proceedings for revocation or other action.
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e For summary suspensions, Counsel for the IC will present the
evidence gathered and explain the need for the summary
suspension to the IC for approval prior to issuing the summary
suspension. The Board’s Executive Director also always
approves the summary suspension before it is presented to the
IC.

o Usually these result in two hearings:

= A “show cause hearing” within 45 days and a regular
hearing (see above).

Suspension for Failure to Comply with a Board Order or Settlement
Agreement

e Similar to a summary suspension, except that the health, safety,
and welfare threshold is not required. These suspensions are
authorized by the Board Order or term in the Settlement
Agreement. There will be two hearings, a “show cause hearing”
within 45 days and a regular hearing (see above).
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